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[Notice  1975-83] 

ADVISORY  OPINION 

Establishment  of  Political  Action  Commit¬ 
tee  and  Employee  Political  Giving  Pro¬ 
gram  by  Corporation 

The  Federal  Election  Commission  an- 
noimces  the  publication  today  of  Ad¬ 
visory  Opinion  1975-23.  The  Commis¬ 
sion’s  opinion  is  in  response  to  questions 
raised  by  individuals  holding  Federal 
office,  candidates  for  Federal  office  and 
political  committees,  with  respect  to 
whether  any  specific  transaction  or  acti¬ 
vity  by  such  individual,  candidate,  or 
political  committee  would  constitute  a 
violation  of  the  Federal  Election  Cam¬ 
paign  Act  of  1971,  as  amended,  of  Chap¬ 
ter  95  or  96  of  Title  26  United  States 
Code,  or  of  Sections  608,  610,  611, 613,  614, 
615,  616,  or  617  of  Title  18  United  States 
Code. 

The  Commission  points  out  that  this 
advisory  opinion  should  be  regarded  as 
an  Interim  ruling  which  is  subject  to 
modification  by  future  Commission  reg¬ 
ulations  of  general  applicability.  In  the 
event  that  a  holding  in  the  opinion  Is 
altered  by  the  Commission’s  regulations, 
the  person  to  whom  the  opinion  is  issued 
will  be  notified. 

Advisory  Opinion  1975-23 

ESTABLISHMENT  OF  POLITICAL  ACTION  COM¬ 
MITTEE  AND  EMPLOYEE  POLITICAL  GIVING 
PROGRAM  BY  CORPORATION 

In  this  advisory  opinion,  rendered  piu:- 
suant  to  2  U.S.C.  437f,  the  Commission 
responds  to  a  request  for  an  advisory 
opinion  submitted  by  the  Sun  Oil  Com¬ 
pany  and  published  as  AOR  1975-23  in 
the  Federal  Register  on  July  29,  1975 
(40  FR  31879).  Interested  persons  were 
invited  to  submit  written  comments  with 
respect  to  this  request.  A  number  of  such 
comments  were  received  and  considered 
by  the  Commission  before  this  opinion 
was  issued. 

A.  Introduction 

Sun  Oil  proposed  to  sponsor  a  bifur¬ 
cated  responsible  citizenship  program  for 
political  activities.  One  part  of  this  pro¬ 
gram  will  involve  the  expenditure  of  gen¬ 
eral  corporate  treasury  fimds  to  estab¬ 
lish,  administer,  and  solicit  voluntary 
contributions  to  a  political  action  com¬ 
mittee.  This  committee  (hereinafter  SUN 
PAC)  will  be  maintained  as  a  separate 
segregated  fund  and  used  by  Sun  Oil  for 
political  purposes  imder  the  provisions  of 
18  U.S.C.  610.  The  other  part  of  this  pro¬ 
gram  will  involve  the  expenditure  of 
treasury  funds  to  establish  and  adminis¬ 
ter  a  “trustee”  plan.  Under  the  plan 
(hereinafter  SUN  EPA)  Sim  Oil  will  open 
separate  bank  accounts  for  participating 
employees  in  order  to  channel  their  con¬ 
tributions  to  candidates  for  political  of¬ 
fice.  The  activities  of  SUN  EPA  will  be 
separate  and  apart  from  those  of  SUN 
PAC. 

The  Commission  has  been  asked  to 
evaluate  SUN  PAC  and  SUN  EPA  with 
respect  to  the  requirements  of  the  Fed¬ 
eral  Election  Campaign  Act  of  1971,  as 


NOTICES 

amended  (hereinafter  the  “FECA”  or  the 
“Act”)  and  the  proscriptions  of  18  U.S.C. 

§  610.  In  the  following  opinion,  the  Com¬ 
mission  will  discuss  various  legal  aq>ects 
of  corporate  segregated  funds  and  trustee 
plans. 

B.  Applicable  Law 

Section  610  of  Title  18  of  the  United 
States  Code  provides,  in  pertinent  part, 
as  follows: 

Contributions  or  Expenditures  by  National 
Banks,  Corporations  or  Labor  Organiza¬ 
tions 

It  is  unlawful  for  any  national  bank,  or 
any  corporation  organiz^  by  authority  of 
any  law  of  Congress,  to  make  a  contribution 
or  expenditure  in  connection  with  any  elec¬ 
tion  to  any  political  of&ce,  or  in  connection 
with  any  primary  election  or  political  con¬ 
vention  or  caucus  held  to  select  candidates 
for  any  political  office,  or  for  any  corporation 
whatever,  or  any  labor  organization  to  make 
a  contribution  or  expenditure  in  connection 
with  any  election  at  which  presidential  and 
vice  presidential  electors  or  [officials]  to  Con¬ 
gress  are  to  be  voted  for,  or  in  connection 
with  any  primary  election  or  political  con¬ 
vention  or  caucus  held  to  select  candidates 
for  any  of  the  foregoing  offices,  or  for  any 
*  *  •  political  committee  •  •  •  to  accept 
or  accept  or  receive  any  contribution  pro¬ 
hibited  by  this  section. 

As  used  in  this  section,  the  phrase  “con¬ 
tribution  or  expenditure"  shall  include  any 
direct  or  indirect  payment,  distribution,  loan, 
advance,  deposit,  or  gift  of  money,  or  any 
services,  or  anything  of  value  •  •  •  to  any 
candidate,  campaign  committee,  (k  politlccd 
party  or  organization  in  connection  with  any 
election  to  any  of  the  offices  referred  to  in 
this  section;  but  shaU  not  include  •  •  • 
the  establishment,  administration,  and  solic¬ 
itation  of  contributions  to  a  separate  segre¬ 
gated  fund  to  be  utilized  for  political  pur¬ 
poses  by  a  corporation  or  local  organization 
*  •  •:  Provided,  That  it  shall  be  unlawful 
for  such  a  fund  to  make  a  contribution  or 
expenditure  by  utilizing  money  or  anything 
of  value  secured  by  physical  force,  job  dis¬ 
crimination,  financial  reprisals,  or  the  threat 
of  force.  Job  discrimination,  or  financial  re¬ 
prisal;  or  by  dues,  fees,  or  other  monies 
required  as  a  condition  of  membership  in 
a  labor  organization  or  as  a  condition  of 
employment,  or  by  monies  obtained  in  any 
commercial  transaction. 

The  history  of  section  610,  prior  to  its 
amendment  by  section  205  of  the  Federal 
Election  Campaign  Act  of  1971,  was  set 
forth  in  United  States  v.  UAW,  352  U.S. 
567  at  570-90  (1957).  Moreover,  the  his¬ 
tory  of  the  1971  amendment,  which  per¬ 
mits  corporations  to  establish,  adminis¬ 
ter  and  solicit  contributions  to  separate 
segregated  funds,  was  discussed  in  some 
detail  in  Pipefitters  Local  562  v.  United 
States.  407  U.S.  385  at  409-13,  421-27, 
429-32  (1972).  See  also.  United  States  v. 
CIO.  335  U.S.  106  (1948).  There  is  no 
need,  therefore,  to  trace  that  history  here 
in  any  detail.  However,  some  general  con¬ 
clusions  can  be  made  in  light  of  legisla¬ 
tive  history  about  the  application  of  sec¬ 
tion  610  to  the  corporate  political  activi¬ 
ties  proposed  by  Sun  Oil. 

C.  Conclusions 

(1)  First,  it  is  lawful  for  Sun  Oil  to 
expend  general  treasury  funds  to  defray 
expenses  incurred  in  establishing,  ad¬ 
ministering,  and  soliciting  contributions 
to  SUN  PAC  so  long  as  it  is  maintained  as 


a  separate  segregated  fund.  The  language 
of  section  610  and  the  supporting  legisla¬ 
tive  history  of  the  1971  Amendment  to 
the  statute  plainly  permits  such  expendi¬ 
tures.  See,  Pipefitters,  supra,  at  429-33. 
SUN  PAC  must  register  and  file  reports 
just  as  any  other  political  committee  is 
required  to  do  under  the  FECA. 

(2)  Secondly,  it  is  lawful  for  Sun  Oil 
to  make  any  political  contributions  and 
expenditures  it  sees  fit  in  connection  with 
any  Federal  election  so  long  as  the 
monies  used  for  such  purposes  are  ex¬ 
pended  from  SUN  PAC  and  the  fund  con¬ 
sists  of  voluntary  contributions. 

In  situations  where  SUN  PAC  makes 
contributions  or  expenditures  in  connec¬ 
tion  with  Federal  and  non-Federal  elec¬ 
tions,  it  may  establish  and  maintain  a 
separate  account  for  use  in  Federal  elec¬ 
tions.  Thereafter,  monies  to  be  expended 
in  non-Federal  elections  should  not  be 
commingled  with  monies  to  be  expended 
in  Federal  elections.  SUN  PAC  should 
designate  the  bank  in  which  it  maintains 
any  such  account  for  Federal  elections 
as  the  campaign  depository  of  the  fund. 

2  U.S.C.  437b.  All  contributions  received 
or  expenditures  made  in  connection  with 
Federal  elections  should  be  deposited  in 
or  drawn  from  this  account.  If  SUN  PAC 
so  decides  to  maintain  a  separate  account 
for  use  in  Federal  elections,  it  may  file 
reports  pertaining  only  to  the  separate 
F^eral  account.  However,  if  SUN  PAC 
fails  to  segregate  the  accounts  and 
monies  to  be  used  in  connection  with  both 
Federal  and  non-Federal  elections,  then 
SUN  PAC  will  be  required  to  report  all 
contributions  and  expenditures  regard¬ 
less  of  whether  they  are  made  for  non- 
Federal  purposes. 

Any  political  contributions  or  expendi¬ 
tures  made  by  SUN  PAC  are  subject  to 
the  applicable  reporting  requirements  of 
the  FECA  and  the  limitations  of  18  U.S.C. 
608.  Moreover,  since  individual  contribu¬ 
tions  made  to  SUN  PAC  are  also  contri¬ 
butions  within  the  meaning  of  18  U.S.C. 

§  591(e) ,  such  contributions  are  also  sub¬ 
ject  to  the  limitations  of  18  U.S.C.  §  608. 

(3)  Thirdly,  it  is  lawful  for  Sun  Oil 
to  control  and  direct  the  disbursement 
of  contributions  and  expenditures  from 
SUN  PAC.  When  the  issue  of  the  control 
of  segregated  funds  was  presented  to  the 
Supreme  Court  in  the  Pipefitters  case, 
(which  involved  a  section  610  criminal 
prosecution  against  a  labor  union)  the 
Court  held  that  “such  a  fund  must  be 
separate  from  the  sponsoring  union  only 
in  the  sense  that  there  must  be  a  strict 
segregation  of  its  monies  from  union  dues 
and  assesssments.”  Id.  at  414.  After  an 
exhaustive  review  of  legislative  history, 
the  Court  conf^luded  that  (Id.  at  415- 
417): 

Nowhere,  however,  has  Congress  required 
that  the  political  cwganizatlon  [Le.,  the  fund] 
be  fOTmaUy  or  functionally  Independent  of 
union  control  or  that  union  officials  be  •  •  • 
precluded  from  determining  how  the  monies 
raised  wiU  be  spent.  •  •  •  Senator  Taft 
adamantly  maintained  that  labor  organiza¬ 
tions  were  not  prc^ibited  from  expending 
those  monies  [from  the  fund]  in  connection 
with  Federal  Sections.  •  •  •  Neither  the 
absence  of  even  a  formally  separate  organi¬ 
zation,  •  •  nor  the  method  for  choosing 
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the  candidate  to  be  supported  was  mentioned 
as  being  material.  Similarly,  the  only  re¬ 
quirements  for  permissible  political  organiza¬ 
tions  were  that  they  be  funded  through 
separate  contributions  [which  were  volun¬ 
tary].  (Emphasis  added.) 

The  Court  also  concluded  from  the  legis¬ 
lative  history  that  (Id.  at  426) : 

(Tjhe  term  ‘separate’  •  •  •  is  synonymous 
with  ‘segregated.’  Nothing  in  the  legislative 
history  indicates  that  the  word  is  to  be 
understood  in  any  other  way.  •  •  •  It  is 
difficult  to  conceive  how  a  valid  poUtlcal  fund 
can  be  meaningfully  ‘separate’  from  the  spon¬ 
soring  union  in  any  way  other  than  ‘segre¬ 
gated.’ 

Since  corporations  and  labor  unions 
are  subject  to  the  same  restrictions  under 
section  610,  it  is  clear  that  imder  the 
language  of  the  Pipefitters  case.  Sun  Oil 
can  exercise  control  over  the  operations 
and  activities  of  SUN  PAC. 

There  is  much  concwm  in  the  business 
community  about  the  proper  class  of  per¬ 
sons  who  may  be  solicited  by  a  corpora¬ 
tion  with  its  treasury  money  for  contri¬ 
butions  to  a  political  fund.  Sun  Oil  ad¬ 
vised  in  its  request  for  an  opinion  that 
“Itlo  achieve  its  purpose,  SUN  PAC  will 
solicit  and  accept  contributions  from  in¬ 
dividuals  and  from  other  political  com¬ 
mittees.”  Sun  Oil  now  advises,  through 
counsel,  that  its  solicitation  efforts  will 
not  be  as  broad  as  the  language  of  its  re¬ 
quest  suggested.  The  Commission  is  now 
advised  that  Sun  Oil  “will  not  solicit  con¬ 
tributions  from  members  of  the  general 
public  who  are  neither  Sun  employees 
nor  shareholders”  but  that  ‘‘Sun  does 
Intend  to  use  corporate  funds  to  solicit 
contributions  to  SUN  PAC  from  its  em¬ 
ployees.” 

(4)  It  is  the  opinion  of  the  Commission 
that  Sun  Oil  may  spend  general  treasury 
funds  for  the  solicitation  of  contributions 
to  SUN  PAC  from  stockholders  and  em¬ 
ployees  of  the  corporation.  The  Federal 
Election  Campaign  Act  of  1971  amended 
section  610  by  defining  contribution  and 
expenditure  and  setting  forth  exemptions 
to  that  definition.  The  first  two  excep¬ 
tions  permit  the  use  of  corporate  treas¬ 
ury  funds  for  activities  aimed  only  at 
st(Kkholders  and  their  iamilies.  The 
third  exception  places  no  limitation  on 
the  categories  of  persons  who  may  be 
solicited  for  voluntary  contributions  to  a 
separate  segregated  fund.  However,  the 
legislative  history  of  the  1971  Act  clearly 
states  that  general  treasury  money  may 
not  be  used  to  solicit  the  general  public. 
117  Cong.  Rec.  43380—81.  The  absence  of 
a  limitation  in  the  third  exception  simi¬ 
lar  to  that  contained  in  the  first  two 
exceptions,  indicates  that  it  was  Con¬ 
gress’  intent  not  to  limit  the  use  of  cor¬ 
porate  fimds  for  solicitation  of  contribu¬ 
tions  to  separate  segregated  funds  on^  to 
stockholders.  Furthermore,  corporations 
have  traditionally  solicited  their  employ¬ 
ees  for  both  political  and  non-political 
purposes.  Absent  any  express  language  in 
the  statute  or  the  legislative  history  pro¬ 
hibiting  such  solicitations,  it  would  be 
illogical  to  conclude  that  corporations 
could  solicit  only  their  stockholders  and 
not  their  employees.  Finally,  section  610 
provides  that  contributions  to  a  separate 


segregated  fund  may  not  be  secured  by 
“job  discrimination”  or  “financial  repris¬ 
als”,  actions  which  an  employer  may  take 
against  an  employee. 

The  CommlMion  recognizes,  however, 
that  there  is  in  the  best-intentioned  plans 
a  potential  for  coercion  which  is  inherent 
in  the  employment  relationship  and 
which  may  be  triggered  by ‘solicitation 
of  employees  by  or  on  behalf  of  an  em¬ 
ployer.  Section  610  forbids  coercion  or 
reprisal  of  any  kind  in  the  solicitation  of 
contributions  to  separate  segregated 
funds.  To  minimize  the  appearance  or 
perception  of  coercion,  the  Commission 
recommends  the  following  guidelines  on 
solicitation  of  political  contributions  by 
employees  to  such  funds.  First,  no  super¬ 
ior  should  solicit  a  subordinate.  Second, 
the  solicitor  should  inform  the  solicited 
employee  of  the  political  purpose  of  the 
fund  for  which  the  contribution  is  soli¬ 
cited.  Third,  the  solicitor  should  inform 
the  employee  of  the  employee’s  right  to 
refuse  to  contribute  without  reprisal  of 
any  kind. 

(5)  An  issue  related  to  that  of  solicit¬ 
ing  contributions  is  that  of  SUN  PAC 
accepting  contributions  from  any  donor 
willing  to  qiake  them.  It  is  the  opinion  of 
the  Commission  that  SUN  PAC  generally 
can  accept  any  contribution  from  any 
donor,  whether  or  not  it  is  lawful  for 
Sun  Oil  to  solicit  a  contribution  from 
that  donor.  However,  section  610  would 
prohibit  SUN  PAC  from  accepting  any 
political  contribution  which  would  be  an 
unlawful  contribution  by  the  donor  under 
that  statute. 

Although  Sun  Oil  cannot  spend  treas¬ 
ury  funds  to  solicit  contributions  from 
political  committees,  SUN  PAC  could 
solicit  such  contributions  with  expendi¬ 
tures  from  its  fund  of  voluntary  contribu¬ 
tions.  Accordingly,  SUN  PAC  may  accept 
contributions  from  political  committees 
which  it  solicited  and  contributions 
which  were  not  so  solicited  but  freely 
donated  by  political  committees. 

(6)  Finally,  Sun  Oil  has  proposed  a 
detailed  organizational  plan  for  SUN 
PAC.  Essentially,  SUN  PAC  will  be  a 
voluntary,  non-profit,  unincorporated, 
political  membership  association  open  to 
certain  employees  of  Sun  Oil  and  its  sub¬ 
sidiaries.  Several  employees  will  be  ap¬ 
pointed  by  Sun  Oil  to  create  SUN  PAC. 
In  addition,  Sun  Oil  will  appoint  the  ad¬ 
ministrative  ofBcers  of  SUN  PAC.  A  con¬ 
tribution  committee  will  manage  the 
overall  financial  operations  of  SUN  PAC 
and  will  designate  -the  donees  of  con¬ 
tributions.  The  committee  may  delegate 
all  of  its  powers  to  the  Chairman  of  SUN 
PAC  who  is  a  Sun  Oil  appointee. 

Section  610  does  not  mandate  any  for¬ 
mal  organizational  structure  for  cor¬ 
porate  political  committees.  However, 
under  2  U.S.C.  432,  SUN  PAC,  just  as  any 
other  political  committee,  would  be  re¬ 
quired  to  have  a  chairman  and  treasurer 
in  order  to  accept  or  make  any  political 
contributions.  Beyond  these  require¬ 
ments,  there  are  no  other  formal  orga¬ 
nizational  requirements  applicable  to 
SUN  PAC  under  Federal  law. 

Sun  Oil  also  proposed  to  spend  gen¬ 
eral  treasury  funds  to  establish  a  politi¬ 


cal  giving  program  for  its  employees 
called  SUN  EPA.  SUN  EPA  is  what  is 
commonly  called  a  “trustee”  plan.  This 
plan  was  described  in  some  detail  in  Sun 
Oil’s  request  for  an  advisory  opinion  and 
briefly  in  the  introductory  paragraphs  to 
this  opinion.  One  commentator  has  de¬ 
scribed  the  concept  of  SUN  EPA  as 
follows; 

•  *  *  SUN  EPA  conceptually  serves  a  pur¬ 
pose  not  unlike  a  Christmas  Club — i.e.,  sys¬ 
tematic  ‘saving’  toward  a  set  goal  (In  this 
case.  In  order  to  provide  a  source  for  individ¬ 
ual  contributions  at  campaign  time,  rather 
than  a  fund  for  Christmas  gifts). 

Sun  Oil  conceded  that  SUN  EPA  would 
not  be  a  segregated  fund  under  the  only 
applicable  exception  of  section  610,  and 
that  it  would  not  be  a  political  committee 
subject  to  the  registration  and  reporting 
requirements  of  the  Act,  Sun  Oil  stressed 
the  fact  that  it  will  not  exercise  any  con¬ 
trol  over  the  affairs  of  SUN  EPA  and  that 
employees  who  participate  in  the  plan 
will  exercise  complete  control  and  dis¬ 
cretion  over  the  disbursement  of  their 
poiitical  contributions. 

(7)  It  is  the  opinion  of  the  Commis¬ 
sion  that  the  expenditure  of  general 
treasury  funds  by  Sun  Oil  for  the  ordi¬ 
nary  and  necessary  administrative  costs 
of  implementing  SUN  EPA  is  not  pro¬ 
hibited  by  section  610.  The  assumption 
of  these  costs  would  not  represent  any 
direct  or  indirect  payment  by  Sun  Oil  to 
any  candidate,  campaign  committee,  or 
politicai  party  or  organization,  within  the 
meaning  of  section  610,  so  long  as  Sun 
Oil  will  exercise  no  control  over  the  pro¬ 
gram  nor  will  attempt  to  influence  em¬ 
ployee  contributions. 

The  legislative  history  of  the  1974 
Amendments  to  the  Federal  Election 
Campaign  Act  clearly  states  that  if  a  per¬ 
son  exercises  any  direction  and  conttrol 
over  the  making  of  a  contribution  then 
that  contribution  shall  count  as  a  con¬ 
tribution  with  respect  to  that  person. 
Thus,  in  order  to  avoid  making  a  con¬ 
tribution  under  section  610,  Svm  Oil  and 
its  management  may  not  make  any 
effort,  either  orally  or  in  writing,  to  di¬ 
rect  contributions  by  psu'ticipants  in  SUN 
EPA  to  any  candidate,  group  of  candi¬ 
dates,  pohtical  party  or  other  person. 
Participants  in  SUN  EPA  must  exercise 
independent  judgment  when  making 
contributions. 

The  Commission  notes  that  the  Justice 
Department,  which  has  criminal  prosecu¬ 
tion  powei’s  with  respect  to  section  610, 
would  not  regard  the  use  of  corporate 
funds  to  administer  such  plans  as  being 
within  the  prohibitions  of  section  610: 

[Plrovlded  that  the  corporation  In  no 
manner  suggests  to  the  contributing  em¬ 
ployee  the  Identity  of  certain  candidates  or 
committees  which  should  be  the  beneficiaries 
of  such  personal  contributions,  provided  that 
absolutely  no  press\ire  of  any  kind  Is  applied 
to  induce  participation  hi  the  program,  and 
provided  corporate  funds  are  not  Indirectly 
contributed  to  the  ultimate  recelplents 
through  such  means  as  artlficlaUy  Infiatlng 
en^)loyees’  salaries  •  •  •.  (Letter  to  John  G. 
Murphy,  GenmU  Counsel,  Federal  Election 
Commission,  November  3,  1976.) 
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NOTICES 


Sun  Oil  states  that: 

[T]he  bank,  on  a  quarterly  basis,  will  In 
form  SUN  of  the  total  amoimts  of  contribu¬ 
tions  under  SUN  EPA  for  the  quarter  to  spe¬ 
cific  candidates,  committees,  or  political  par¬ 
ties  receiving  them,  so  It  may  be  published 
for  those  participating  In  the  plan. 

The  receipt  and  publication  of  any  report 
on  the  source  or  recipient  of  any  con- 
tribution(s)  or  donation(s)  into  or  out 
of  any  SUN  EPA  account(s)  may  con¬ 
stitute  the  exercise  of  direction  and  con¬ 
trol  over  future  contributions.  The  Com¬ 
mission  would  not  object  to  Sun  Oil’s  re¬ 
ceiving  reports  setting  forth  the  total 
number  of  employees  in  the  plan,  the 
total  amount  of  fimds  in  all  the  accounts 
and  the  total  amount  of  contributions 
made  to  all  candidates  and  committees. 

The  Commission  further  notes  that  the 
possibility  of  exercising  direction  and 
control  may  be  Inherently  present  when 
an  employee  trustee  plan  and  a  political 
action  committee  are  administered  si¬ 
multaneously  by  the  same  corporation. 
This,  of  course,  will  be  a  factual  deter¬ 
mination.  However,  vmder  section  610, 
a  violation  need  not  be  willful. 

This  advisory  opinion  Is  issued  on  an^ 
Interim  basis  only,  pending  the  promul-' 
gallon  by  the  Commission  of  rules  and 
regulations  or  policy  statements  of  gen¬ 
eral  applicability. 

Note:  Th«  foregoing  opinion  was  adt^ted 
by  the  Commisaion  by  a  4  to  2  vote  with 
Commissioners  Harris  and  Tieman  voting 
against  adoption.  The  dissenting  opinion  of 
Commissioners  Harris  and  Tlernan  Is  pub¬ 
lished  as  follows. 

Dated:  November  24,  1975. 

Thomas  B.  Curtis, 
Chairman  for  the 
Federal  Election  Commission. 

Commissioner  Harris  and  Commissioner 
Tiernan,  Dissenting 

A.  SUN-PAC:  Solicitation  of  Contributions. 

We  do  not  think  that  the  statute  permits 
Sun  Oil  to  use  its  general  funds  to  solicit 
donations  to  its  political  fund  from  persons 
other  than  Sun  Oil’s  stockholders.  This  con¬ 
clusion  is  based  on  the  language  and  overall 
objective  of  §  610,  the  legislative  history  of 
the  Hansen  Amendment,  and  the  Supreme 
Court’s  opinion  in  'Pipefitters  Local  562  v. 
United  States,  407  U.S.  385  (1672).  [Also,  the 
effect  of  the  Commission’s  decision  appears 
to  be  to  give  corporations  greater  leeway 
than  unions  as  respects  solicitation  for  their 
political  funds — a  result  surely  astounding  to 
both  supporters  and  opponents  of  the  Han¬ 
sen  Amendment.] 

1.  The  language  added  to  Section  610  in 
1972  by  the  Hansen  Amendment  creates  three 
exceptions  to  the  section’s  general  ban  on  the 
expenditure  of  corporate  or  union  funds  in 
connection  with  any  election  to  federal  office. 
They  are  (a)  “communications  by  a  corpora¬ 
tion  to  its  stockholders  and  their  families  or 
by  a  labor  organization  to  its  members  and 
their  families  on  any  subject;”  (b)  “non¬ 
partisan  registration  and  get-out-the-vote 
campaigns  by  a  corporation  aimed  at  its 
stockholders  and  their  families,  or  by  a  labor 
oragnlzation  aimed  at  its  members  and  their 
families;”  and  (c)  “solicitation  of  contribu¬ 
tions  to  a  separate  segregated  fund  to  be 
utilised  for  political  purposes  by  a  corpora¬ 
tion  or  labor  organization.”  ’The  first  of  these 
exceptions,  i.e.,  as  to  communications.  Is 
paralleled  in  the  definition  of  “expenditure” 


[2  UH.C.  431  (f)  (4)  (c)  and  18  UH.C.  691(f) 
(4)(c)],  which  excludes  from  “expenditure” 
“any  communication  by  any  membership  or¬ 
ganization  or  coiporatlon  to  its  members  or 
stockholders  •  •  •”  (Emphasis  added). 

The  first  two  Hansen  Amendment  excep¬ 
tions  are  restricted  In  terms  to  stockholders 
In  the  case  of  a  corporation  and  members  in 
the  case  of  a  union,  while  the  third  exception 
has  no  restriction.  Thus,  read  literally,  the 
third  exception  would  permit  a  corporation 
or  union  to  solicit  not  only  stockholders  or 
members,  but  the  general  public,  that  is,  any¬ 
body  and  everybody.  Such  a  construction  of 
the  third  exception  would  however  go  far  to 
destroy  the  general  ban  of  Section  610  on  the 
expenditure  of  corporate  or  union  funds  in 
connection  with  a  federal  election;  and  it 
would  likewise  undercut  the  provision  in  the 
first  exception  that  corporations  may  com¬ 
municate  with  stockholders  and  union  with 
members  and  the  parallel  provision  in  the 
statutory  definition  of  “expenditure”.  This  is 
so  because  the  “solicitation”  of  contributions 
to  a  political  fund  necessarily  includes  repre¬ 
sentations  as  to  what  sort  of  causes  and 
candidates  the  fund  will  support,  and  as  to 
why  those  solicited  should  contribute  to  it. 

If  corporations  and  unions  are  free  to  use 
their  general  funds  to  solicit  the  public  at 
large,  they  may  legally  carry  on  extensive 
political  campaigns  in  support  of  particular 
candidates  or  tyx>es  of  candidates  as  a  part  of 
their  solicitation  efforts. 

A  more  rational  construction  of  the  stat¬ 
ute  is  that  the  first  and  third  Hansen 
Amendment  exceptions  are  to  be  read  to¬ 
gether.  Individuals  cannot  be  solicited  to 
make  a  voluntary  contribution  except  by 
communicating  with  them.  As  S  610  states 
and  as  Its  legislative  history  makes  em¬ 
phatic,  Congress  Intended  to  assure  that  cae- 
porate  communications  on  political  subjects 
financed  by  treasury  money  would  be  di¬ 
rected  only  at  stockholders  and  their  fam¬ 
ilies  and  that  such  imion  communications 
would  be  to  members  and  their  families. 
It  creates  an  Inexplicable  exception  to  that 
Intent  to  read  the  permission  to  solicit  con¬ 
tributions  as  separate  from  the  permission 
to  communicate  with  stockholders  and  mem¬ 
bers  rather  than  reading  these  two  clauses  of 
the  same  sentence  togethM^.  And,  since  there 
is  in  fact  no  dividing  line  between  commu¬ 
nication  and  solicitation,  if  such  an  excep¬ 
tion  were  to  be  made  there  would  soon  be 
little  If  anything  left  of  the  rule.  A  corpora¬ 
tion  could  then  legally  take  out  a  full-page 
advertisement  in  the  Neva  York  Times  solic¬ 
iting  for  contributions  by  stating  who  those 
contributions  would  be  used  to  support  and 
why.  Except  for  the  top  and  bottom  line, 
such  an  advertisement  would  be  no  different 
than  one  communicating  the  corporation’s 
views  on  those  candidates  to  the  general  pub¬ 
lic  through  the  expenditure  of  treasury 
money.  That,  at  course,  is  precisely  what 
S  610  prohibits. 

Since  a  construction  which  permitted  cor¬ 
porations  and  unions  to  solicit  the  general 
public  would  go  far  to  undercut  S  610,  no  one 
has  urged  It.  Sun  OH  has,  subsequent  to  its 
initial  presentation,  disclaimed  any  purpose 
to  solicit  the  general  public.  However,  as  far 
as  a  simple  reading  of  the  statute  goes,  there 
is  no  basis  for  drawing  any  distinction  be¬ 
tween  the  use  of  corporate  funds  to  solicit 
the  general  public  and  their  use  to  solicit 
employees  of  the  corporation. 

2.  Since  the  statute  is  thus  ambiguous  and 
not  to  be  read  literally,  it  Is  of  course  appro¬ 
priate  to  examine  the  legislative  history  of 
the  Hansen  Amendment.  Pipefitters  Local 
552  V.  United  States,  supra.  That  history  con¬ 
firms  that  the  first  and  third  exceptions  are 
to  be  read  together,  and  that  the  Hansen 
Amendment  was  Intended  to  sanction  the  use 
of  corporate  or  union  fimds  only  to  commu¬ 


nicate  with  and/or  solicit  stockholders  ae 
members. 

In  explaining  his  Amendment  to  the 
House,  Representative  Hansen  stated: 

Next,  the  amendment,  in  further  defining 
the  phrase  "contribution  or  expenditure”, 
draws  a  distinction  between  activities  di¬ 
rected  at  the  general  public,  which  are  pro¬ 
hibited,  and  communications  by  a  corpora¬ 
tion  to  its  stockholders  and  their  families 
and  by  a  labor  organization  to  its  members 
and  their  families,  on  any  subject,  whlcli  the 
courts  have  held  Is  permitted. 

The  amendment  sets  forth  the  limited  cir¬ 
cumstances  where  such  communications  are 
permitted  in  connection  with  an  election. 
These  Include; 

(1)  non-partisan  registration  and  get-out- 
the-vote  campaigns  by  a  corporation  aimed 
at  its  stockholders  and  their  families,  or  by 
a  labor  organization  aimed  at  Its  members 
and  their  families. 

(2)  the  establishment,  administration  and 
solicitation  of  contributions  to  a  separate 
segregated  fund  to  be  utilized  for  political 
purposes  by  a  corporation  or  labor  organiza¬ 
tion.  (Emphasis  added).  (117  Cong.  Rec. 
43379) 

Representative  Hansen  reiterated  this  dis¬ 
tinction,  between  corporate  political  activity 
directed  at  stockholders  (and  union  politi¬ 
cal  activity  directed  at  members)  and  polit¬ 
ical  activity  financed  by  treasury  money  di¬ 
rected  at  the  general  public,  in  three  separate 
passages  in  his  explanatory  floor  statement: 

Section  610  strikes  a  balance  between  orga¬ 
nizational  rights  and  the  lights  of  those  who 
wish  to  retain  their  shareholding  interest  or 
membership  status  but  srtio  disagree  with 
the  majority’s  political  views.  The  balance 
presently  obtaining  provides,  la  my  judg¬ 
ment,  an  optimum  solution  to  the  complex 
problem  of  accommodating  these  conflicting 
Intoests.  This  solution  is  sound  in  theory  as 
I  shall  show,  has  proved  workable  in  prac¬ 
tice,  and  has  generated  a  broad  bl-partisan 
consensus  in  favor  of  continuation  of  the 
present  rules.  For  this  reason  my  amend¬ 
ment,  with  one  exception,  follows  the  pres¬ 
ent  law. 

’Thus,  Section  610  as  it  stands,  and  under 
my  proposal,  represents  a  complete  victory 
for  those  who  believe  that  corporations  and 
unions  have  no  mmral  right  to  utilize  their 
organizations’  general  funds  for  active  pub¬ 
lic  partisan  politicking.  It  totally  subordi¬ 
nates  organizational  Interest  to  Individual 
Interests.  (Emphasis  added)  (117  Cong.  Rec. 
43380) 

*  •  •  •  • 

Recognizing  that  group  interests  must  be 
given  some  play  and  that  the  Interest  of 
the  minority  is  weakest  when  corporations 
and  unions  confine  their  activities  to  their 
own  stockholders  and  members,  the  beneficial 
owners  of  these  organizations,  the  second 
subdivision  of  the  amendment  sets  out  three 
precisely  defined  and  limited  permissions  for 
corporate  and  union  activity  related  to  the 
poUtical  process. 

The  courts,  as  well  as  other  independent 
students  of  section  610  and  its  legislative 
history,  have  concluded  that  the  1947  Con¬ 
gress  did  not  intend  to  prohibit  corporations 
or  unions  from  communicating  freely  with 
their  members  and  stockholders — see  U.S.  v. 
CIO,  335  U.S.  106 — from  conducting  non¬ 
partisan  registration  and  get-out-the-vote 
campaigns,  or  from  securing  voluntary  con¬ 
tributions  made  directly  to  the  support  of 
a  labor  or  management  political  organiza¬ 
tion — 93  Congressional  Record  6440,  remarks 
of  Senator  Taft.”  (Emphasis  added).  (117 
Cong.  Rec.  43380). 

•  •  •  •  • 

At  the  present  time  there  is  broad  agree¬ 
ment  as  to  the  essence  of  the  proper  balance 
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in  regulating  corporate  and  union  political 
activity  required  by  sound  policy  and  the 
Constitution.  It  consists  of  a  strong  pro¬ 
hibition  on  the  use  of  corporate  and  xtnlon 
treasury  fxinds  to  reach  the  general  public 
in  support  of,  or  opposition  to.  Federal  can¬ 
didates  and  a  limited  permission  to  corpora¬ 
tions  and  unions,  allowing  them  to  commu¬ 
nicate  freely  with  members  and  stockholders 
on  any  subject,  to  attempt  to  convince  mem¬ 
bers  and  stockholders  to  register  and  vote, 
and  to  make  political  contributions,  and  ex¬ 
penditures  financed  by  voluntary  donations 
which  have  been  kept  in  a  separate  segregated 
fund.  This  amendment  writes  that  balance 
into  clear  and  unequivocal  statutory  lan¬ 
guage.  (Emphasis  added).  (117  Cong.  Rec. 
43381). 

«  «  *  *  • 

Representative  Hansen  further  emphasized 
this  distinction  by  quoting  Senator  Taft’s 
explanation  of  section  610  as  it  was  enacted 
in  1947: 

The  dividing  line  established  by  610  is  be¬ 
tween  political  activity  directed  at  the  gen¬ 
eral  public  in  connection  with  Federal  elec¬ 
tions  which  must  be  financed  out  of  political 
donations  and  activities  directed  at  members 
or  stockholders  which  may  be  financed  by 
general  funds  *  *  • 

Finally,  there  can  be  no  doubt  that  union 
members  or  stockholders  should  have  the 
right  to  set  up  special  political  action  funds 
supported  by  voluntary  donations  from  which 
political  “contributions  and  expenditures’* 
can  lawfully  be  made.  As  Senator  Taft  stated 
in  his  floor  explanation  of  section  610: 

If  [union  members  or  stockholders]  are 
asked  to  contribute  directly  *  *  *  to  the  sup¬ 
port  of  a  labor  [or  management]  political  or¬ 
ganization,  they  know  what  their  money  is  to 
be  used  for  and  presumably  approve  it.  From 
such  contribution  the  organization  can  spend 
all  the  money  it  wants  to  with  respect  to 
such  matters.  But  the  prohibition  is  against 
labor  unions  using  their  members’  dues  for 
political  purposes,  which  is  exactly  the  same 
as  the  prohibition  against  a  corporation  us¬ 
ing  its  stockholders’  money  for  political  pm- 
poses,  and  perhaps  in  violation  of  the  wishes 
of  many  of  its  stockholders.  93  Cong.  Rec. 
6440  (Emphasis  adde<I).  (117  Cong.  Rec. 
43381). 

Earlier  in  the  debate  the  following  colloquy 
occurred  among  Rep.  Hansen  and  Reps.  Del- 
lenback  and  Hays: 

May  I  ask  as  a  general  question,  %>Ir.  Han¬ 
sen,  is  it  your  intent  by  the  way  you  have 
drafted  the  amendment  to  propose  that  cor¬ 
porations  and  unions  be  treated  absolutely 
equally? 

Mr.  Hansen  of  Idaho.  ’That  is  correct. 

Mr.  Dellenback.  And,  further,  if  a  situation 
is  proper  for  a  corporation,  it  is  also  proper 
for  a  union  and  if  it  is  proper  for  a  union, 
then  it  is  also  proper  for  a  corporation. 

I  think  It  is  extremely  important  that  what 
you  have  here  proposed  is  an  amendment 
that  seeks  to  bring  about  equity.  I  think  it  is 
important  that  a  union  be  able  to  commu¬ 
nicate  with  its  members  and  do  what  the  law 
already  permits  it  to  do,  and  likewise  I  feel 
it  is  important  that  a  corporation  be  able  to 
do  that  same  thing  with  its  stockholders. 

Mr.  Hays.  I  Join  in  support  of  this  particu¬ 
lar  amendment.  It  seems  to  me  that  it  does 
work  equity  in  what  has  been  a  very  trouble¬ 
some  situation  in  the  past.  (Emphasis 
added).  (117  Cong.  Rec.  43380). 

’This  statement  of  Congressional  intent,  in¬ 
volving  as  it  does  the  author  of  the  amend¬ 
ment  (Rep.  Hansen)  and  the  Chairman  of 
the  House  rnmTnitt.ee  (Rep-  Hays)  Is  entitled 
to  special  weight. 

3.  In  line  with  this  legislative  history,  the 
Supreme  Court  stated  in  the  Pipefitters  case 
that  the  flrst  and  third  exceptions  of  the 
Hansen  Amendment  are  integrally  related 
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and  similarly  limited  to  stockholders  and 
members; 

With  the  exemption  for  communications  to 
stockholders  or  union  members  and  their 
families  apparently  in  mind,  Hansen  stated, 
for  example,  117  Cong.  Rec.  HI  1478: 

’‘|E)very  organization  should  be  allowed  to 
take  the  steps  necessary  for  its  growth  and 
survival.  There  is,  of  course,  no  need  to  be¬ 
labor  the  point  that  Government  policies 
profoundly  affect  both  business  and  labor 
•  *  *  If  an  organization,  whether  it  be  the 
NAM,  the  AMA  or  the  AFL-CIO,  believes  that 
certain  candidates  pose  a  threat  to  its  well¬ 
being  or  the  well-being  of  its  members  or 
stockholders,  it  should  be  able  to  get  its 
views  to  those  members  or  stockholders.  As 
fiduciaries  for  their  members  and  stockhold¬ 
ers  the  ofQcers  of  these  institutions  have  a 
duty  to  share  their  informed  insights  on  all 
issues  affecting  their  institution  with  their 
constituents.  Both  union  members  and  sfocfc- 
holders  have  the  right  to  expect  this  expert 
guidance. 

This  reasoning,  of  course,  applies  as  well  to 
solicitations  for  contributions  to  voluntary 
political  funds.”  (Emphasis  added).  {Pipe¬ 
fitters,  supra  at  431  no.  42) . 

4.  The  interpretation  given  §  610  by  the 
majority  of  the  Commission  seems  to  me  to 
be  slanted  in  favor  of  corporate  political 
fund  solicitations,  as  compared  with  union. 
Congress  meant  to  hold  the  balance  even. 

In  introducing  his  Amendment,  Rep.  Han¬ 
sen  stated; 

’The  net  effect  of  the  amendment,  therefore, 
is  to  tighten  and  clarify  the  provisions  of 
section  610  of  title  18  United  States  Code,  and 
to  codify  the  case  law.  It  spells  out  more 
clearly  the  rules  governing  election  activi¬ 
ties  that  apply  equally  to  labor  unions  and 
corporations.  While  prohibiting  abuses  that 
involve  activities  directed  at  the  general  pub¬ 
lic,  the  amendment  recognizes  that  the  con¬ 
stitutional  guarantee  of  free  speech  protects 
the  right  of  labor  organizations  and  corpora¬ 
tions  to  communicate  with  their  own  mem¬ 
bers  or  stockholders.  (Emphasis  added).  (117 
Cong.  Rec.  43379). 

’The  Commission’s  ruling  destroys  that 
balance.  Unions  are  presumably  limited  to 
communicating  with  and  soliciting  their 
members,  while  corporations  may  solicit  not 
only  their  stockholders,  but  all  employees, 
whether  union  members  or  not.  ’This  is  a 
curious  result  to  flow  from  the  union-sup¬ 
ported  and  corporation  opposed  Hansen 
Amendment. 

The  imbalance  resulting  from  the  major¬ 
ity’s  ruling  can  readily  be  discerned  by  refer¬ 
ence  to  statistical  data.  The  Sun  Oil  Co.,^ 
which  had  gross  earnings  in  excess  of  3.7 
billion  dollars  at  the  end  of  1974,  has  almost 
flve  times  as  many  stockholders  as  it  does 
employees.  As  of  December  31,  1974,  the  cmn- 
pany  had  126,555  stockholders  heading  57,- 
301,668  shares  of  preferred  and  common  stock 
in  the  company.  At  the  end  of  the  same 
period,  the  company  had  only  27,707  em¬ 
ployees.  Under  the  majority’s  ruling.  Sun  Oil 
is  now  permitted  to  solicit  partisan  political 
contributions  from  well  over  127,000  individ¬ 
uals  including  employees  who  are  not  also 
stockholders.  On  the  other  hand,  the  labor 
union  affiliated  with  Sim  Oil  is  restricted  in 
its  solicitation  to  the  small  po'centage  of  the 
27,000  employee  workforce  which  holds  mem¬ 
bership  in  the  union.  The  union  presumably 
cannot  even  solicit  employees  who  must  go 
through  its  hiring  halls  for  employment  with 
Sun  Oil  if  those  employees  are  not  also  union 
members.  On  a  natkmal  scale,  the  majority 
ruling  grants  corporations  as  a  group  an 
unfair  advantage  over  labor  unions  in  the 


^  The  statistics  on  the  Sun  Oil  Co.  may  be 
found  in  Moody’s  Industrial  Manual,  2351-57 
(Vol.  2,  1975). 
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solicitation  of  political  contributions.  It  is 
estimated  that  over  30,900,000  individuals 
own  shares  of  stock  in  American  corporations. 
1975  World  Almanac  94.  But,  out  of  the 
nation’s  total  workforce  of  84,000,000  workers, 
only  18,000,000  of  them  (or  about  21%)  are 
members  of  labor  unions  Including  AFL-CIO. 
independent,  CNTU,  and  CLC  unions.  1975 
World  Almanac  108.  Had  corporations  been 
restricted  to  soliciting  only  their  stock¬ 
holders,  they  could  have  solicited  almost 
twice  as  many  individuals  as  labor  unloius. 
Under  the  majority’s  ruling,  however,  cor¬ 
porations  now  have  the  potential  of  soliciting 
almost  the  entire  workforce  of  the  nation. 
Congress  certainly  did  not  Intend  to  create 
such  a  gross  disparity  in  the  solicitation 
power  of  corporations  and  unions,  by  enact¬ 
ing  the  segregated  fund  exception  to  5  610, 
as  the  majority  of  the  Commission  now  per¬ 
mits  in  its  interpretation  of  the  statute. 

5.  Finally,  the  majority  ruling  is  incon¬ 
sistent  with  scholarly  writings  dealing  spe- 
ciflcally  with  the  solicitation  question.  These 
writings  demonstrate  in  clear  terms  that  a 
reasonable  interpretation  of  $  610  would  re¬ 
strict  corporations  to  soliciting  only  their 
stockholders. 

For  Instance,  corporations  have  been  ad¬ 
vised  in  the  Business  Lawyer,  a  regular  jour¬ 
nal  of  the  American  Bar  Association’s  Sec¬ 
tion  of  Corporation,  Banking  and  Business 
Law,  to  direct  solicitations  of  partisan  politi¬ 
cal  money  to  their  stockholders.  R.  Garrett. 
"Corporate  Contributions  for  Political  Pur¬ 
poses,  ”  14  Bus.  Law.  365  (1959).  Mr.  Garrett 
closely  examined  §  610  and  cases  construing 
the  statute  Including  United  States  v.  CIO, 
335  U.S.  106  (1948)  and  United  States  v. 
U.AW,  352  U.S.  567  (1967).  On  the  basis  c.f 
these  and  other  Federal  court  decisions  and 
labor  union  practices,  particularly  in  oper¬ 
ating  COPE,  Mr.  Garrett  reached  the  follow¬ 
ing  conclusions: 

Since  Section  610  in  terms  applies  equally 
to  labor  organizations  and  to  corporations. 
certain  conclusions  relative  to  corporations 
under  that  section  may  be  derived  from  the 
labor  cases  and  the  known  practices  of  the 
unions : 

*  •  •  •  • 

(3)  Corporations  may  use  corporate  facili¬ 
ties  for  soliciting  voluntary  contributions 
from  stockholders  to  a  fund  to  be  donated 
or  used  for  political  purposes.  (Empha.sls 
added) .  Garrett,  supra,  at  375-76. 

Mr.  Garrett  explained  further  that: 

Corporate  management  eager  to  do  some¬ 
thing,  but  unwilling  to  put  its  neck  in  the 
noose  for  the  purpose  of  making  some  law 
at  the  risk  of  heroic  sacriflee,  might  well  be 
advised  to  use  the  corporate  facilities  to 
arouse  stockholders  to  voluntary  contribu¬ 
tions  and  political  awareness.  The  New  York 
Stock  Exchange  has  estimated  that  there  are 
over  8%  million  holders  of  stock  in  American 
corporations.  They  constitute  a  group  who 
might  be  aroused  to  contribute  and  work  for 
political  purposes  with  possibly  great  effect.^ 
Where  corporate  soliciting  of  contributions 
from  stockholders  is  bipartisan,  as,  for  ex¬ 
ample,  where  stockholders  are  invited  to 
contribute  a  very  small  percentage  of  a  divi¬ 
dend  to  the  party  which  they  designate  in¬ 
dividually,  there  would  seem  to  be  little  real 
danger  of  prosecution.  (Emphasis  added). 
Id.  at  377. 

Another  writer,  the  General  counsel  of  the 
United  States  Chamber  of  Commerce,  reached 
similar  conclusions.  Speaking  in  the  Ameri¬ 
can  Bar  Association  Journal,  the  General 
Counsel  said,  after  a  thorough  and  careful 
analysis  of  Section  610  and  Federal  court 
decisions,  that: 


*  This  was  the  1969  estimate.  As  previously 
noted,  the  current  estimate  of  stockholders 
in  American  corporations  exceeds  30  million. 
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As  tar  the  Federal  Corrupt  Practices  Act, 
tfie  corporation  can  play  aafe  in  its  partisan 
political  activity  only  if  it  limits  its  appeals, 
whether  written  (»ttl.  so  as  to  arold  the 
general  public  and  communicate  rather  to 
its  stockholders.  On  principle  it  seems  a  cor¬ 
poration  should  be  allowed  to  s^peal  also 
to  its  employees,  along  with  Its  stockholders, 
although  there  Is  no  decision  which  settles 
this  point.  (Emphasis  added).  W.  Barton, 
"Corporation  in  Politics:  How  Par  Can  They 
Oo  Under  the  Law,"  60  ABA  Journal  228. 
231  (1964). 

There  have  been  no  court  decisions  which 
have  held  that  under  f  610  corporations  are 
authorized  to  solicit  contributions  from 
employees. 

We  see  no  vrarrant  for  the  construction 
of  §  610  adopted  by  the  majority. 

B.  The  Eatablishment  of  SVN-EPA. 

We  also  dissent  from  the  majesty’s  ruling 
monies  to  establish  a  “trustee”  plan  contri¬ 
bution  program  for  its  employees. 

1.  As  previously  noted,  the  Intent  of  the 
Hansen  Amendment  was  to  set  forth  in  "clear 
and  unequivical  statutory  language”  the 
"limited  circumstances”  under  which  corpo¬ 
rations  could  spend  treasury  money  In  con¬ 
nection  with  federal  elections.  Those  “limited 
circumstances”  Included  the  establishment 
of  segregated  funds.  They  did  not  include  any 
other  types  of  political  contributions  or  ex¬ 
penditures  from  general  corporate  funds.  The 
majority  niling,  permitting  corporations  to 
subsidize  “trustee”  plans  with  treasury 
funds,  simply  does  violence  to  the  plan  lan¬ 
guage  of  {610  which  authorizes  only  three 
types  of  activities  which  are  supportable  with 
corx>orate  or  union  treasury  money. 

2.  The  meanings  of  the  terms  “expendi¬ 
ture”  and  “in  coimection  with  a  federal  elec¬ 
tion,”  as  used  in  {  610,  are  broad  enough  to 
embrace  the  “trustee”  plan  proposed  by  Sun 
Oil.  Certainly,  the  expenditure  of  treasury 
funds  for  SUN-EPA  is  Intended  to  be  “in 
connection  with  a.federal  election"  inasmuch 
as  Sun  Oil  has  admitted  that  as  a  result  of 
these  expenditures,  its  employees  will  have  a 
facility  through  which  they  can  make  con¬ 
tributions  to  candidates  for  federal  office. 
The  Justice  Department  made  a  similar  ob¬ 
servation  In  its  comments  when  It  said  that 
“the  general  objective  of  the  program  is  cer¬ 
tainly  ‘political’  in  that  it  encourages  em¬ 
ployees  to  participate  volimtarily  in  politics 
through  personal  contributions.” 

This  conclusion  is  consistent  with  judicial 
Interpretations  cd  the  terms  “expenditure” 
and  “in  connection  with."  As  noted  by  the 
D.C.  Circuit  United  States  Court  of  Appeals 
in  Buckley  v.  Valeo,  516  Fr  2d  821,  852-53 
(D.C.  Clr.  Aug.  29,  1975)  : 

An  expenditure  may  obviously  inure  to 
the  benefit  of  a  candidate  even  though  the 
expenditure  was  not  directed  by  the  candi¬ 
date  and  the  candidate  was  not  in  control 
of  the  expenditures  or  of  the  goods  or  services 
purchased. 

Similarly,  Mr.  Justice  Rutledge,  concurring 
in  United  States  v.  CIO.  supra,  characterized 
the  broad  reach  of  the  terms  “expendltiure” 
and  “in  connection  with”  as  used  in  section 
610.  (Id.  at  133) : 

The  crucial  words  are  “expenditure”  and 
"in  connection  with.”  Literally  they  eortit 
any  expenditure  whatever  relating  at  any 
rate  to  a  pending  election,  and  possibly  to 
prospective  elections  or  elections  already 
held.  The  broad  dictionary  meaning  of  “ex¬ 
penditure”  takes  added  color  from  its  context 
with  “contribution.”  The  legislative  history 
is  clear  that  it  teas  added  by  the  1947  amend¬ 
ment  expressly  to  cover  situations  not  previ¬ 
ously  included  toithin  the  legislative  inter¬ 
pretation  of  "contribution."  The  coloration 
added  is  therefore  not  restrictive,  it  is  expan¬ 
sive.  *  *  *(Zknphasis  added). 


Mr.  Justice  Frankfurter  H>pUed  these  same 
principles,  regarding  the  breadth  of  the  term 
“expenditures,'*  in  upholding  an  indictment 
prosecuted  under  section  610.  See,  United 
States  V.  UAW,  supra,  at  585. 

It  matters  not  that  Sun  OU  will  exercise 
no  control  over  the  operations  of  SUN-EPA 
or  the  activities  of  employees  participating 
in  the  program.  The  law  prohibits  expendi¬ 
tures  in  connection  with  Federal  elections— 
it  does  not  go  behind  those  expendltmres  to 
determine  whether  they  will  be  made  with  a 
benevolent  or  patriotic  intent.  By  facilitat¬ 
ing  employee  contributions,  through  its  sub¬ 
sidization  of  SUN-EPA,  Sun  Oil  is  necessarily 
using  treasury  funds  in  connection  with  Fed¬ 
eral  elections. 

3.  The  majority  concluded  that  expendi¬ 
tures  for  SUN-EPA  were  not  prohibited  by 
{  610  because  they  would  not  represent  “any 
direct  or  indlr^t  payment  by  Sun  Oil  to  any 
candidate,  campaign  committee,  or  political 
party  or  organization.”  (Emphasis  added). 
This  conclusion  apparently  relies  on  the  def¬ 
inition  of  the  terms  “contribution”  and  “ex¬ 
penditure”  added  to  { 610  by  the  1971 
Amendment.  But,  that  definition  says  that 
these  terms  “shall  include"  certain  transac¬ 
tions.  Since  this  is  not  language  of  limita¬ 
tion.  It  is  clear  that  the  majority’s  interpre¬ 
tation  of  these  terms  is  too  narrow,  lifr. 
Justice  Rutledge’s  broad  interpretation  of 
these  terms  in  the  CIO  case  has  still  survived 
the  1971  Amendment  and  is  controlling.  Ac¬ 
cordingly,  the  majority  should  have  restricted 
its  focus  to  the  broader  concept  of  an  ex¬ 
penditure  “in  connection  with  a  federal  elec¬ 
tion”  which  would  have  made  expenditures 
for  SUN-EPA  unlawful.  The  Justice  Depart¬ 
ment  recently  prosecuted  a  I  610  case  against 
a  labor  union  official  where  it  expressed  its 
views  on  the  meaning  of  “contribution”  and 
"expenditure”  prior  to  the  1971  Amendment. 
In  United  States  v.  Boyle,  482  F.  2d  755  (D.C. 

Clr.) .  cert,  denied - U.S. - .  94  S.  Ct.  693 

(1973),  the  Justice  Department  advised  the 
trial  court  that: 

It  is  important  to  note  that  Section  610 
itself  does  not  speak  in  terms  of  contribu¬ 
tions  to  candidates  for  office  but  rather  in 
terms  of  “in  connection  with  any  election." 
(Emphasis  added). 

Trial  Brief  for  Department  of  Justice  at  11, 
United  States  v.  Boyle.  No.  1741-71  (D.  D.C.) 

The  trial  court  sustained  this  view  of  the 
law  in  rejecting  the  defendant’s  motion  to 
dismiss  the  indictment  on  the  grormds  that 
Section  610  was  unconstitutional  or  vague. 
United  States  v.  Boyle,  338  F.  Supp.  1028, 
1031-32  (D.  D.C.,  1972) .  This  case  shows  that 
what  makes  an  expenditure  of  treasury  fimds 
unlawful  is  simply  the  fact  that  it  is  “In 
connection  with”  an  election. 

4.  The  majority’s  narrow  interpretation  of 
I  610,  to  permit  expenditures  for  SUN-EPA, 
has  the  effect  of  overruling  by  implication 
practically  all  of  the  .advisory  opinions 
which  have  dealt  with  indirect  contributions 
or  expenditures.  ’Three  opinions  which  im¬ 
mediately  come  to  mind  are  (1)  AO  1975- 

4,  40  Fed.  Reg.  29793  (July  15,  1975),  in 
which  the  Commission  held  that  the  guaran¬ 
tee  of  a  locm  made  to  the  Democratic  Na¬ 
tional  Committee,  to  the  extent  that  the  loan 
was  not  repaid,  was  a  contribution  even 
though  the  loan  Itself  was  not;  (2)  AO  1975- 
14,  40  Fed.  Reg.  34084  (Aug.  13,  1975),  in 
which  the  Commission  held  that  the  dona¬ 
tion  *by  a  corporation  of  a  computer,  to 
analyze  the  results  of  a  non-partisan  public 
issue  opinion  poll  issued  by  a  Congressman, 
was  a  violation  of  Section  610;  and  (3)  AO 
1975-27,  40  Fed.  Reg.  51351  (Nov.  4,  1976),  in 
which  the  Commission  held  that  expenses 
Incurred  by  a  candidate  for  legal  and  ac¬ 
counting  fees  for  the  purpose  of  complying 

"  with  the  election  laws  were  expenditures. 


For  these  reasons,  we  see  no  merit  In  the 
majority  view  that  expenditures  for  SUN- 
EPA  are  lawful  under  {  610. 

Sun  Oil  has  not  asked  and  the  Commls- 
i4on  has  not  ruled  whether  the  two  plans  are 
permissible  under  |  611,  assuming  that  Sim 
Oil  is  a  government  contractor.  It  should  be 
noted,  however,  that  the  language  of  I  611  is 
even  broader  than  that  of  |  610.  It  provides 
severe  criminal  penalties  for  any  govenunent 
contractor  who  “directly  or  indirectly  makes 
any  contribution  of  money  or  other  thing  of 
value  •  •  •  to  any  person  for  any  political 
purpose  or  use.”  And  whUe  {611  contains  a 
special  proviso,  added  by  the  1974  Act,  vali¬ 
dating  a  “sepcu’ate  segregated  fimds”  which 
meets  the  requirements  of  {  610,  it  contains 
no  exception  in  favor  of  a  trustee  plan,  such 
as  SUN-EPA. 

Thoma-s  E.  Harris, 
Comissioner  for  the 
Federal  Election  Commission. 

Robert  O.  Tiernan, 
Comissioner  for  the 
Federal  Election  Commission. 

[PR  Doc.75-32172  Filed  12-2-75:8:46  am] 


[Notice  1975-84] 

ADVISORY  OPINION  1975-59 

Acceptance  of  Corporate  Contributions  for 
^n-Federal  FWposes;  Correction 

The  Federal  Election  Commission  on 
November  19,  1975,  at  40  PR  53723,  pub¬ 
lished  Advisory  Opinion  1975-59.  As  pub¬ 
lished  the  citation  to  the  Advisory  Opin¬ 
ion  Request  in  the  first  paragraph  was 
incorrect.  We  should  have  stated  that  the 
request  was  published  on  September  18, 
1975,  in  the  Federal  Register  at  40  FR 
43166. 

Dated;  November  24, 1975. 

Thomas  B.  Curtis, 
Chairman  for  the 
Federal  Election  Commission. 

[FR  Deo.76-33171  FUed  12-2-75:8:46  am] 


[Notice  1976-86] 

ADVISORY  OPINION 

Contribution  and  Spending  Limits  to  Presi¬ 
dential  Candidates  Travel  for  Party  Pur¬ 
poses 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  Ad- 
visOTy  Opinion  1975-72.  The  Commis¬ 
sion’s  opinion  is  in  response  to  questions 
raised  by  individuals  holding  Federal  of¬ 
fice,  candidates  for  Federal  office  and 
political  committees,  with  respect  to 
whether  any  specific  transaction  or  ac¬ 
tivity  by  such  individual,  candidate,  or 
political  committee  would  constitute  a 
violation  of  the  Federal  Election  Cam¬ 
paign  Act  of  1971,  as  amended,  of  Chap¬ 
ter  95  or  96  of  Title  26  United  States 
Code,  or  of  sections  608,  610,  611,  613,  614, 
615,  616,  or  617  of  TiOe  18  United  States 
Code. 

The  Commission  points  out  that  this 
advisory  opinion  should  be  regarded  as 
an  interim  ruling  which  is  subject  to 
modification  by  future  Commission  reg¬ 
ulations  of  general  applicability,  m  the 
event  that  a  holding  in  opinion  is  altered 
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by  the  CMnmission’s  regulations,  the  per- 
s(m  to  wluun  the  (pinion  was  issued  will 
be  notified. 

AovisotY  Opimiom  1975~73 

APPLICATION  or  contribution  AND  SPEND¬ 
ING  LIMXTS  IN  18  U.S.C.  $  808  TO  PRBSI- 
DENTIAL  CANDIDATE’S  TRAVEL  TOR  PARTY 
PURPOSES  *>- 

This  advisory  opinion  is  rendered  un¬ 
der  2  UJS.C.  9  437f  in  response  to  a  re¬ 
quest  by  a  Republican  National  Com¬ 
mittee  (hereinafter  RNC).  The  request 
was  published  as  AOR  1975-72  in  Uie 
Federal  Register  for  September  24, 1975 
(40  FR  44041).  Interested  parties  were 
given  an  opportunity  to  submit  written 
comments  relating  to  the  request.  Nu¬ 
merous  comments  were  received  by  the 
Ccmimission. 

The  RNC  request  stated  that: 

NationAl  p>olltical  parties  *  *  *  are  charged 
with  the  ongoing  responsibility  of  promot¬ 
ing  voter  registration  and  creating  voter  rec¬ 
ognition  of  party  Identity  and  Ideology, 
without  reference  to  an  individual  candidate 
or  election.  A  large  measure  of  this  function 
is  performed  by  the  President.  Vice  Presi¬ 
dent  and  their  aides  on  behalf  of  their  Na¬ 
tional  and  State  parties  *  *  *. 

When  the  President,  Vice  President,  and 
their  aides  are  engaged  In  political  activity 
on  behalf  of  their  National.  State  or  Local 
political  parties,  the  R.N.C.  assiunes  the  cost 
of  their  travel  and  transportation,  advance 
men  expense,  telephone  and  telegraph  cost 
and  the  cost  of  receptions  Incidental  to  those 
activities. 

The  RNC  indicated  that  in  1975  it  had 
allocated  the  sum  of  $500,000  to  meet  the 
costs  noted  supra,  an(i  that  as  of  Septsn- 
ber  1,  1975,  it  had  received  or  paid  $309,- 
000  in  bills  against  this  allotment. 

Ihe  request  asked  specifically  whether 
“  •  *  *  the  *  •  •  Federal  Election  Cam¬ 
paign  Law  of  1974  •  *  •  (has)  •  •  • 
application  to  *  *  *  (a)  •  •  •  national 
party’s  pasrment  of  expenses  incurred  by 
the  President  of  the  United  States,  the 
Vice  President  of  the  United  States,  and 
their  aides  while  engaged  in  natimial. 
State,  or  local  party  promotional  activ¬ 
ities?” 

It  is  the  opinitm  of  the  Commission 
that  a  political  party  may  designate  any 
person  to  represent  them  at  a  legitimate 
party  promotional  event.  If  such  person 
is  a  candidate  under  the  Federal  Elec¬ 
tion  Campaign  Act,  as  amended,  the 
Commission  will  presume  after  January 
1  of  a  presidential  election  year,  for  rea¬ 
sons  noted  infra,  that  the  candidate’s 
appearances  benefit  his  candidacy  (li- 
rectly  and  must  be  treated  as  subject  to 
the  provisions  of  the  FECA,  as  amended. 
The  Commission  Is  also  of  the  (giiiuon 
that  candidate  {u>pearances  at  a  legit¬ 
imate  party  promotional  event,  prior  to 
January  1  of  a  presidential  election  year 
are  party  building  in  nature  and  are  not 
inherent  intended  to  influence  the 


candidate’s  nomination  for  dectimi  to 
Federal  ofBce.  Therefore,  these  ai^iear- 
ances  are  not  subject  to  the  limitations 
of  the  FECA,  as  am«vled.  as  long  as  they 
are  in  conuihance  with  the  guidelines  set 
forth  herein. 

Since  President  Ford  is  a  candidate 
within  the  meaning  of  2  U.S.C.  431(b)  (2) 
and  18  U.8.C.  591(b)(2),  the  question 
to  be  answered  here  is  whether  a  po¬ 
litical  committee’s  payment  to  a  candi¬ 
date  for  his  expenditures  in  connection 
with  an  appearance  at  a  legitimate  party 
promotional  activity  is  "made  for  the 
purpose  of  influencing  the  nomination 
*  *  *  of  (the  candidate)  to  Federal  of¬ 
fice  •  •  (See  2  UJ3.C.  431(f),  18UJS.C. 
591(f).) 

The  FECA  implicitly  recognizes  the 
role  of  political  parties  in  our  electoral 
process  and  encourages  stronger  and 
more  competitive,  major,  minor  and  new 
parties  through  the  payment  of  Federal 
moneys 

The  report  of  the  Senate  Rules  and 
Administration  Committee  issued  to  ac¬ 
company  S.  3044  (Report  No.  93-689)  ex¬ 
presses  this  point: 

(the)  Ccmimlttee  agrees  that  a  vigorous  party 
system  Is  vital  to  American  politics  and  has 
given  this  matter  careful  study  •  •  •.  Parties 
wUl  retain  their  essential  nonflnancial  re¬ 
sponsibilities  In  electoral  politics  *  *  *. 
[P]artles  will  play  an  Increased  role  in  build¬ 
ing  stronger  coalitions  of  voters  and  in  keep¬ 
ing  candidates  responsible  to  the  electorate 
through  the  party  organization  *  *  *.  |P]ar- 
ties  will  continue  to  perform  crucial  func¬ 
tions  In  the  election  apart  from  fundraising, 
such  as  registration  in  voter  turnout  cam- 
palgna  providing  speakers,  organizing  volun¬ 
teer  workers  and  publicizing  issues.  Indeed, 
the  combinatUm  of  substantial  puUlc  fi¬ 
nancing  with  limits  on  private  gifts  to  can¬ 
didates  will  release  large  sums  presently  com¬ 
mitted  to  individual  campaigns  and  make 
them  available  for  donation  to  the  parties, 
themselves.  As  a  result,  our  financially  hard- 
pressed  parties  wUl  have  Increased  resources 
not  only  to  conduct  party  wide  election  ef¬ 
forts,  but  also  to  sustain  Impcurtant  party 
operations  In  between  elections. 

See  also,  comments  of  Rep.  Bill  Fren- 
zel  in  Congressional  Record,  H.  10333, 
daily  ed.,  October  10, 1974. 

While  there  is  no  question,  given  the 
nature  and  functions  of  the  RNC.  that 
such  appearances  can  and  do  promote 
party-building,  there  is  also  little  doubt 
that  whoi  these  appearances  occur  in 
proximity  to  an  election  in  which  the 
President  is  a  candidate,  the  appear¬ 
ances  may  be  reasonably  construed  to 
confer  a  benefit  to  the  President’s  own 
candidacy.  Cognizant  of  these  realities, 
the  Commission  will  divide  President 
Ford’s  party  appearances  into  two  cate¬ 
gories:  those  occurring  before  January  1 
of  the  election  year,  and  those  occurring 
afto:  January  1  of  the  election  year.  The 
post  January  1  appearances  will  be  pre¬ 
sumed  to  be  candidate-related  and  will 


be  governed  by  the  rdevant  portiont  of 
the  FECA,  as  amended.  ’Those  before 
January  1  will  be  presumed  not  to  be 
candidate-related.  The  Commission’s 
concluskEBs  may  be  rebutted  upon  a 
showing,  inter  alia,  that  the  solicitations 
for  the  party  evrat,  or  the  setting  of  the 
event,  or  the  remarks  made  by  candi¬ 
dates  who  were  invited  to  attend  wo’e 
“for  the  purpose  oS.  influencing  the 
nomlnatian  for  election,  or  election,  of' 
[that  candidate (s)  1  to  Federal  office.” 
(See  2  U.S.C.  §9  431  (c)  and  (f) ;  18 
U.S.C.  9  591  (e)  and  (f)T)  Moreover,  the 
Commission  presumes  that  in  the  p^(xl 
prior  to  January '1,  1976,  the  NRC  will 
accord  equitable  treatment  to  all  of  its 
presidential  candidates. 

In  situations  where  it  can  be  shown 
that  Presidoit  Ford,  after  the  date  he 
became  a  candidate,'  attended  an  event 
which  did  not,  under  the  preceding  cri¬ 
teria.  fulfill  legitimate  party  building 
puiix)ses,  the  Commission  assumes  that 
the  RNC  will  treat  its  expenditures  on 
bdhalf  of  the  President  as  contributions 
in  kind,  subject  to  the  $5,000  limitation 
in  18  U.8.C.  608(b)  (2) .  In  the  event  this 
limit  is  exceeded,  the  President  Ford 
Committee  should  repay  the  RNC  for 
costs  incurred  on  behedf  of  the  Presidoit 
and  then  list  such  repayments  as  expend¬ 
itures,  subject  to  the  provisions  of  18 
U.S.C.  608(c) . 

The  Commission  notes  that  the  match¬ 
ing  payment  period  for  the  payment  of 
public  funds  to  properly  qualified  Fed¬ 
eral  candidates  ^glto  on  January  1  of 
the  presidential  election  year  (see  26 
U.S.C.  9037(b)).  At  the  very  least,  the 
Congressional  determination  that  the 
public  payments  shall  become  available 
on  January  1  supplies  a  persuasive  sug¬ 
gestion  that  Congress  believed  that  date 
to  mark  the  commencement  of  increas¬ 
ingly  serious  presidential  campaigning 
which  will  consume  an  increasing  por¬ 
tion  of  the  candidate’s  time.  This  Justi¬ 
fies  the  view  that  almost  all  public 
activities  engaged  in  thereafter  are 
candidate-related. 

The  opinion  expressed  herein  is  distin¬ 
guishable  from  AO  1975-13  (appearing  in 
40  FR  36747)  in  which  the  Commission 
indicated  that  “once  an  individual  has 
become  a  candidate  for  the  presidency, 
all  speeches  made  before  substantial 
niimbers  of  people  are  presumed  for  the 
purpose  of  enhsincing  his  candidacy.” 
When  the  statement  is  examined  in  con¬ 
text — namely  as  a  response  to  a  question 
as  to  whether  18  U.S.C.  610  prohibited  a 


‘  since  President  Ford,  on  June  19,  1975, 
Authorized  a  poUtlCAl  committee  to  receive 
contributions  And  make  expenditures  on  his 
behalf,  at  that  time  he  became  a  candidate 
within  the  meaning  of  2  UA.C.  431(b)  (2) 
and  18  UR.C.  Sei(b)  (2). 
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presidential  candidate  from  receiving 
corporation-paid  travel  expenses  for  a 
speaking  engagement  before  a  local 
chamber  of  commerce,  it  becomes  clear 
that  it  is  applicable  only  to  an  appear¬ 
ance  which  in  contrast  to  the  present 
situation,  serves  directly  to  benefit  the 
candidate.  This  is  not  the  case  with  re¬ 
gard  to  party  appearances  prior  to 
January  1  of  the  election  year,  where 
such  appearances  are  not  accompanied 


by  any  express  communication  evidently 
directed  to  advancing  a  candidate’s 
chances  for  election. 

Although  the  views  expressed  in,  .this 
opinion  are  specifically  applicable  to  the 
RNC,  as  the  requesting  party  herein  (see 
2  UJS.C.  437f ) .  they^ooidalM  be  applied 
by  the  Commission  to  presidential  candi¬ 
dates  other  than  President  Ford. 

This  advisory*  opinion  is  issued  on  an 
interim  basis  only  pendi^  promulgation 


by  the  Commission  of  rules  and  regula 
tions  or  policy  statements  of  general  ap 
plicability. 

.f  ,  CoBunissicxier  Harris  dissents. 

Dated:  November  26, 1975. 

,  Neil  Staxblxr, 

Vice  Chairman  for  the 
Federal  Election  Commission. 

[FR  Doe.75-32447  Filed  13-2-75:8:45  am] 
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